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AGREEMENT IN THE FEDERAL CONVENTION 

EVERY American schoolboy has learned about the 
" compromises " of the Constitution, for they are set 
forth in every elementary text-book of American 
history. Investigation and research may have compelled us to 
revise a few time-honored notions on this subject, but it has 
only served to emphasize the element of compromise itself, for 
it has disclosed to us beneath many clauses of the Constitution 
which bear no superficial evidence of their true origin a genetic 
process of disagreement adjusted by mutual concession. A 
study of the proceedings of the Philadelphia convention which 
framed the Constitution shows that many of the provisions of 
that instrument which are seemingly straightforward and artless 
rest in reality upon compromises, often labored and tortuous. 
The scholarly editor of the records of the convention, Pro- 
fessor Max Farrand, does not hesitate to call the Constitution 
a " bundle of compromises. 1 " Without in the least questioning 
the truth of his statements or the soundness of his conclusions, 
it may be suggested that this emphasis of compromise has 
been due to the point of view from which the Constitution has 
commonly been studied and has tended to obscure a fact of 
perhaps equal significance about its formation : the element of 
agreement. 

In the past the Constitution has been studied mainly by 
students of constitutional and political history, of government, 
and of law. They have been naturally interested primarily in 
such matters as the structure and powers of the federal govern- 
ment, its relations to the state governments, sovereignty, checks 
and balances, separation of powers, guarantees of private rights 
and immunities, and kindred subjects. But we live in an indus- 
trial age, and it requires no profound or extensive knowledge of 
current historiography to perceive that this fact is more and 

1 See Max Farrand, " Compromises of the Constitution," Annual Report of the 
American Historical Association for 1903, vol. i, pp. 71-84. 
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more influencing our interpretation of the past. The signs are 
many and plain that Clio has grown weary of that trite dictum 
of a distinguished votary that " history is past politics." No 
doubt the " economic interpretation " of history, passing at 
times into the doctrine of economic determinism, has been 
overworked in some cases, but its claim has been securely 
established and must be recognized by all sober-minded stu- 
dents of the past. A beginning has been made in the study of 
the " economics " of the Constitution, 1 with the result that the 
older historical treatment of its formation upon which we were 
brought up has come to seem almost pitifully unsatisfying to 
us. We no longer believe with Jefferson that the Federal Con- 
vention was " an assembly of demi-gods," nor with John Fiske 
that the contest over the ratification of the Constitution was 
waged between the intelligent and the good on the one hand 
and the ignorant and the vicious on the other. No one can 
read much of the correspondence or pamphlet literature con- 
temporaneous with the making of the Constitution without 
perceiving that powerful economic influences underlay the move- 
ment which resulted in its framing and adoption. Indeed these 
appear to have been the dynamic forces at work. It was not 
in order to set up a government which should conform to the 
teachings of abstract political science and the doctrines ex- 
pounded by political philosophers that the delegates to the 
Federal Convention came together in Philadelphia in that 
memorable summer of 1787, but rather as practical men of 
affairs to put an end, if they might, to conditions which they 
regarded as intolerable — to free commerce from its shackles, to 
restore public credit and to provide security for private prop- 
erty. The conditions which they sought to remedy were 
primarily economic. 

When the convention met, the people of the United States 
were divided into two factions or parties, with the division 
drawn along economic lines. The antagonism of rich and 
poor, creditor and debtor, merchant and small farmer, which 
was a commonplace of contemporary discussion, was a fact so 

1 Especially Charles A. Beard, Economic Interpretation of the Constitution. 
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portentous as to arouse in the minds of intelligent observers the 
most serious apprehensions for the stability of American insti- 
tutions and the future of American society. In several states 
the advocates of paper money were in control of the legislatures. 
Radical measures in the interest of debtors, interfering with the 
rights of property and contract, had thoroughly alarmed the 
wealthier classes throughout the union and done much to con- 
vince them of the desirability of a change in the system of 
government. Madison is authority for the statement that " the 
mutability of the laws of the States " was the principal cause of 
the meeting of the federal convention. Of these laws, he 
wrote : 

The injustice of them has been so frequent and so flagrant as to alarm 
the most steadfast friends of Republicanism. I am persuaded I do not 
err in saying that the evils issuing from these sources contributed more 
to that uneasiness which produced the Convention, and prepared the 
public mind for a general reform , than those which occurred to our na- 
tional character and interest from the inadequacy of the Confederation 
to its immediate objects. 

In others of the states the party of paper money and debtor re- 
lief had been beaten at the polls. In all there were large and 
discontented minorities, defeated for the moment, but cherish- 
ing a sense of injustice and oppression. At the very moment 
when the delegates to the convention were assembling, Massa- 
chusetts was just recovering from the convulsion of a desperate 
debtors' insurrection. Nevertheless this cleavage of American 
society along economic lines was scarcely at all reflected in the 
convention. The large majority of the delegates were lawyers, 
closely allied with the business interest of the country. The 
bondholder, the money lender, the merchant, the manufacturer, 
the land speculator were all generously represented at Phila- 
delphia. The small farmer, the debtor, the advocate of cheap 
money were conspicuous by their absence. The convention rep- 
resented the interests, not of the whole American people, 
but of one of the two parties into which the people were at 
that crisis divided. Disputes there were in the convention, it is 
true, and many occasions for compromise, but the most serious 
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of these arose over questions essentially political, notably the 
controversy over the representation of the states in the proposed 
federal legislature. If one approaches the work of the conven- 
tion from the point of view of government and political science, 
he will naturally be impressed by its compromises. But on the 
great economic questions at issue between debtor and creditor, 
farmer and merchant, there was little need for compromise, for 
there was little disagreement in the convention. 

For the student of the Constitution as an economic document 
no clauses are more significant than those which give to Con- 
gress the power to raise a revenue by taxation, to borrow money 
on the credit of the United States and to regulate foreign and 
interstate commerce ; that which declares that " all debts con- 
tracted and engagements entered into before the adoption of 
this Constitution shall be as valid against the United States 
under this Constitution, as under the Confederation " ; and that 
which prohibits the emission of bills of credit and the impair- 
ment of the obligation of contract by the states. It is scarcely 
an exaggeration to say with a recent student of the Constitution 
that in these two prohibitions " the economic history of the 
states between the Revolution and the adoption of the Consti- 
tution is compressed." It is proposed to examine the evo- 
lution in the convention of these highly important economic 
clauses with a view to determining the nature of their origin. 

Each of the " plans " presented in the convention proposed 
expressly or by implication to vest the power to raise a revenue 
by taxation in the federal legislature. It is true that the Vir- 
ginia plan contained no positive provision on this subject, but 
it made a sweeping grant of legislative power to the proposed 
legislature. The sixth resolution provided 

that the National Legislature ought to be impowered to enjoy the Leg- 
islative Rights vested in Congress by the Confederation & moreover to 
legislate in all cases to which the separate States are incompetent, or in 
which the harmony of the United States may be interrupted by the 
exercise of individual Legislation. 1 

1 Farrand, Records of the Federal Convention, I, 21. 
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In view of the general recognition of the breakdown of the 
former system of federal requisitions upon the states, it is 
almost certain that it was the intention of the f ramers of the Vir- 
ginia plan to include in this clause the power of taxation. The 
New Jersey plan was explicit. The second resolution provided 
that Congress 

be authorized to pass acts for raising a revenue , by levying a duty or duties 
on all goods or merchandizes of foreign growth or manufacture, im- 
ported into any part of the U. States, by Stamps on paper, vellum or 
parchment, and by a postage on all letters or packages passing through 
the general post-office, to be applied to such federal purposes as they 
shall deem proper and expedient ; to make rules & regulations for the 
collection thereof; and the same from time to time, to alter and 
amend in such manner as they shall think proper. ' 

Though the text of the plan presented by Charles Pinckney has 
not been preserved, it is reasonably certain that it, too, proposed 
to confer the power of taxation upon the federal legislature. 2 
The plan put before the convention by Hamilton, while it was 
intended merely to indicate his personal views and suggest 
amendments which he expected to propose to the Virginia plan, 
authorized the national legislature " to pass all laws whatsoever 
subject to the negative " of the executive. 3 The draft constitu- 
tion reported to the convention by the Committee of Detail on 
August 6, 1787, contained this provision: "The Legislature of 
the United States shall have the power to levy and collect taxes, 
duties, imposts and excises." 4 On August 16, this momentous 
clause was agreed to by the convention, "Mr. Gerry alone 
answering no." s On September 4, the Committee on Un- 
finished Parts recommended that the following words be added 
to this clause : " to pay the debts and provide for the common 
defence & general welfare of the U. S." 6 This addition was 
agreed to unanimously. 7 In the report of the Committee of 
Style presented on September 13, this clause appeared as article 

1 Farrand, op. cii., I, 243. ' Ibid., Ill, 607. 

8 Ibid., I, 291 . 4 Ibid. , II, 181 . 

6 Ibid., II, 308. • Ibid., II, 497. 

'/fcV.,11,499- 
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i, section 8, clause i. Thus it is clear that this vital provision, 
so necessary for the restoration of public credit, was the result 
of agreement, not of compromise. Ezra Stiles, then president 
of Yale College, who had received some information of the pro- 
ceedings of the convention from one of the delegates, recorded 
in his diary under date of December 21, 1787: " It appeared 
that they were pretty unanimous in the following ideas, " and 
enumerated among them " that a certain Portion or Deg. of 
Dominion as to Laws and Revenue . . . was necessary to be 
ceded by individual States to the Authority of the National 
Council." ' 

Turning to the regulation of commerce we find that all of the 
plans advocated the vesting of this power in the federal legisla- 
ture. It was clearly implied in the sixth resolution of the Vir- 
ginia plan, quoted above. The New Jersey plan provided that 
in addition to the powers conferred upon Congress by the 
Articles of Confederation they be authorized " to pass acts for 
the regulation of trade & commerce as well with foreign na- 
tions as with each other."* The Pinckney plan undoubtedly 
proposed to confer exclusive power over foreign and interstate 
trade upon the federal legislature. 3 The Hamilton plan, as al- 
ready shown, contained an unlimited grant of legislative power 
to the national government. The seventh article of the Report 
of the Committee of Detail made provision that the legislature 
of the United States should have power " to regulate commerce 
with foreign nations, and among the several States";* and the 
clause was unanimously agreed to on August 16. 5 It thus 
appears that there was nowhere in the convention any op- 
position to this grant of authority to the federal government. 
Indeed it was the lack of this power, as is well known, which had 
created a state of affairs that was largely responsible for the 
meeting of the convention. 

In their report, the Committee of Detail inserted a provision 
giving the legislature of the United States power " to borrow 

■Farrand, op. cii., Ill, 169. ! Ibid., I, 243. 

'Ibid., Ill, 607. '■Ibid., II, 181. 

6 Ibid., II, 308. 
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money, and emit bills on the credit of the United States." » 
This clause had been taken directly from the Articles of Con- 
federation and there was no opposition in the convention to the 
first part of it, which was agreed to unanimously on August 
16. 2 But the convention as a whole was vehemently opposed to 
paper money. Some of the delegates were in favor of inserting 
in the Constitution a clause expressly to prohibit the emis- 
sion of bills of credit by the federal legislature, notably Gouv- 
erneur Morris, Ellsworth and Wilson. Others were content 
merely to omit from the clause in the report the words " and 
emit bills." None of the members of the convention was in 
favor of the exercise of the power in question, and Langdon, 
the merchant prince of New Hampshire, went so far as to de- 
clare that he would rather reject the whole constitution than 
accept it with those three words retained. It was pointed out 
that a positive prohibition would antagonize the friends of paper 
money throughout the country, and the convention was content 
merely to strike out the obnoxious words " and emit bills." 3 
Had there been any party in the convention in favor of the 
emission of paper money by the federal government, this action 
might be regarded as in the nature of a compromise between 
them and those members who desired a positive prohibition. But 
as this was not the case, the omission cannot be viewed as a 
compromise. 

The interests of the public creditors naturally engaged the 
attention of a convention one of whose primary objects was 
to restore public credit and many of whose members were un- 
doubtedly holders of public securities. The Virginia plan de- 
clared that provision ought to be made for the fulfilment of all 
the engagements of the Congress of the Confederation/ On 
August 2 1 a committee which had been appointed to consider 
the assumption of the state debts by the federal government 
reported as follows : 

The Legislature of the United States shall have power to fulfill the en- 
gagements which have been entered into by Congress, and to discharge 

1 Farrand, op. cit., II, 182. 8 Ibid., II, 310. 

* Ibid., II, 308-310. *Ibid., I, 22. 
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as well the debts of the United States as the debts incurred by the 
several States during the late war, for the common defence and general 
welfare. 1 

Only the first part of this recommendation, that relating to the 
debts of the United States, concerns us. It was debated on 
August 22, and a substitute amendment proposed by Gouverneur 
Morris was unanimously adopted. " The Legislature," it ran, 
" shall discharge the debts and fulfil the engagements of the 
United States." a In the debate on this amendment on August 
25, objection was taken to the mandatory form in which the 
amendment was framed. " The use of the word shall," said 
Mason, " will beget speculation and increase the pestilent prac- 
tise of stock-jobbing." Doctor Johnson thought that no express 
provision need be made on the subject, for, as he observed, 
" changing the government cannot change the obligation of the 
U. S. which devolves of course on the New Government." 
His sentiments seem to have been those of the great majority, 
who adopted, by vote of ten states to one, a substitute clause 
moved by Randolph, declaring that " all debts contracted and 
engagements entered into, by or under the authority of Con- 
gress, shall be as valid against the United States under this 
Constitution as under the Confederation." 3 This was submitted 
to the Committee of Style which substituted the words " before 
the adoption of the Constitution " for " by or under the author- 
ity of Congress," and in this form it was finally accepted by 
the convention as article vi, clause i, of the Constitution. This 
clause has been called a compromise. 4 But since there was no 
sentiment worthy of mention in the convention in favor of 
repudiating or scaling down the existing federal debt, it cannot 
properly be viewed in that light. 

The Constitution expressly prohibited the states from emit- 
ting bills of credit or enacting laws impairing the obligation of 
contract. Neither prohibition appeared in any of the plans 
presented in the convention. In the report of the Committee 

l Farrand, of. cit., II, 355-356. i Ibid., II, 377. 

3 Ibid., II, 414. 

4 Farrand, Framing of the Constitution, p. 177. 
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of Detail, however, it was provided that no state without the 
consent of the United States should emit bills of credit. On 
August 28, when the convention in its consideration of the 
report had reached this clause, it was moved by Wilson and 
seconded by Sherman to make this restriction absolute, instead 
of permitting the states to exercise the power contingent upon 
the consent of the United States. 1 Sherman was an especially 
bitter opponent of fiat money. " Mr. Sherman," Madison tells 
us in his Notes, " thought this a favorable crisis for crushing 
paper money. If the consent of the Legislature could author- 
ize emissions of it, the friends of paper money would make 
every exertion to get into the Legislature in order to license it." 
Gorman of Massachusetts, whose state had just passed through 
the throes of Shays' Rebellion, was fully aware of the strength 
of the paper-money party, and he thought that " an absolute 
prohibition of paper money would rouse the most desperate 
opposition from its partizans. " Nevertheless, the convention 
was so resolute in its determination to destroy paper money 
that Wilson's motion, making the prohibition absolute, was 
adopted by vote of eight states to one, with one divided. 2 
King of Massachusetts now moved that, in the words of the 
Ordinance of 1787 which had been recently passed by the 
Congress of the Confederation for the government of the 
Northwest Territory, a prohibition be added restraining the 
states from interfering in private contracts. The provision of 
the Ordinance in question enacted that 

in the just preservation of rights and property, it is understood and 
declared, that no law ought ever to be made or have force in the said 
territory, that shall, in any manner whatever, interfere with or affect 
private contracts, or engagements , bona fide, and without fraud pre- 
viously formed. 

There was considerable discussion of King's motion. Even 
Gouverneur Morris, stalwart champion of the rights of property 
and contract though he was, thought this was going too far. 
" There are," he said, " a thousand laws relating to bringing 

1 Farrand, Records of the Federal Convention, II, 439. 2 Ibid., II, 439. 
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actions — limitations of actions . . . which affect contracts — 
the Judicial power of the U. S. will be a protection in cases 
within their jurisdiction ; and within the State itself a majority 
must rule, whatever may be the mischief done among them- 
selves." This view found some support in the convention, and 
King's motion was not voted on at this time.' 

The draft constitution referred to the Committee of Style pro- 
vided as an absolute prohibition that no state shall emit bills of 
credit. 2 It contained, however, no provision respecting the 
impairment of the obligation of contracts by the states. Never- 
theless, in the report of the Committee of Style this prohibition 
was included in article i, section 10, clause i. 3 Additions having 
been made to this clause, it was adopted by the convention 
without debate on September 14. 4 Credit for the work of the 
Committee of Style is by general consent given to Gouverneur 
Morris, its chairman, but in the inclusion of this particular 
restriction on the states it is impossible not to suspect the 
influence of King who was one of its members. 

McHenry, a delegate of Maryland to the convention, being 
later called upon to explain to the House of Delegates of 
Maryland the principles upon which the Constitution had been 
based, informed that body that it had been argued that the 
power to emit bills of credit ought to be left to the states, but 
that " this was overruled by a vast majority as the best Security 
that could be given for the Public faith at home and the 
extension of Commerce with Foreigners." 5 Luther Martin, also 
of Maryland, was one of the very few members of the conven- 
tion to say a good word for paper money, and the restraints 
placed by the Constitution upon the states in this and other 
matters formed one of his reasons for opposing its adoption. 
In his Genuine Information he wrote : 

By the tenth section every State is prohibited from emitting bills of 
credit. As it was reported by the committee of detail, the States were 

1 Farrand, op. cit, II, 439. 2 Ibid., II, 577. 

3 Ibid., II, 596-597. * Ibid., II, 619. 

5 Ibid., Ill, 150. 
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only prohibited from emitting them without the consent of Congress ; 
but the convention was so smitten with the paper money dread, that 
they insisted the prohibition should be absolute} 

An exhaustive study of the evolution in the federal conven- 
tion of all those clauses in the Constitution which may properly 
be regarded as " economic " is beyond the scope of this paper ; 
nor is it contended that there were no compromises in the 
making of the economic clauses. But the provisions of the 
Constitution whose origins have been examined were undoubt- 
edly of fundamental economic importance, and it has been 
shown that they were not the result of compromise, if we mean 
by that word adjustment of divergent views and interests, 
reached by mutual concession. At any rate the evidence here 
presented is sufficient to give point to a statement made in a 
letter written by Madison to Van Buren more than forty years 
after the adoption of the Constitution : 

The threatening contest, in the Convention of 1787, did not, as you 
supposed, turn on the degree of power to be granted to the Federal 
Govt. : but on the rule by which the States should be represented and 
vote in the Govt. . . . The contests and compromises, turning on the 
grants of power, tho' very important in some instances, were knots of 
a less " Gordian " character. 

The great struggle in the federal convention was between the 
representatives of the large and the small states, and to har- 
monize their conflicting political interests compromise had to be 
invoked ; concessions had to be made by each party to secure 
a modus vivendi which would be reasonably satisfactory to both. 
But the battle was not fought on economic lines. Had the con- 
tests in the convention turned upon the questions at issue 
throughout the country between rich and poor, had Daniel 
Shays and Patrick Henry stood as leaders opposed to Madison 
and Gouverneur Morris, the struggle would surely have been no 
less bitter, but the compromises, it may be conjectured, would 
have been different. 

R. L. Schuyler. 

Columbia University. 

1 Farrand, op. Hi., Ill, 214. 



